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Introduction  

Workers’ rights enforcement is in crisis across the nation, with high rates of wage theft and other 

violations, and starkly inadequate governmental resources to stop lawbreaking by employers. These 

trends occur against a backdrop of decades of weakening worker power and declining real wages. 

They also occur in the context of a stark affordability crisis, which relates not only to prices and 

household expenses, but also to a family’s income. If a person is being shorted $200/week because 

they’re not getting overtime pay, or they’re losing out on income because their tips are being stolen, 

or they can’t take a higher-paying job because of an illegal non-compete provision in their 

employment contract, those violations affect people’s ability to afford their lives, calling for 

heightened action. 

However, already-insufficient federal wage 

enforcement resources are shrinking further. The 

recent collapse of federal enforcement requires 

sharply increased action by state and local 

governments to enforce hard-won and essential 

workers’ rights laws. Yet many state attorneys general 

and local government attorneys have seen their 

resources increasingly consumed by litigation to 

protect their communities from cuts to federal funding 

and other pressing legal challenges. In addition, state 

and local governments were already facing severe 

budget constraints and are now facing stark additional federal cutbacks.  

Widespread use of forced arbitration and class waivers exacerbates this situation, blocking workers’ 

access to courts, thereby preventing workers from holding employers accountable for violations 

under private rights of action found in many worker protection laws. Forced arbitration and class 

waivers allow violations to continue unabated, also placing more pressure on already overextended 

government enforcement agencies.  
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This convergence of factors—escalating violations, diminished federal enforcement and resources, 

state resources stretched exceedingly thin, and widespread forced arbitration blocking court 

access—makes this a compelling moment for states to consider expanding enforcement capacity 

through strategic collaboration with public interest litigators and private firms. 

In recent years, state and local policymakers and enforcers have deployed a number of impactful 

strategies to deter and address violations of worker protection laws, many of which have been 

extensively written about and/or studied, including major funding increases for enforcement,1 

strategic enforcement,2 whistleblower statutes,3 criminal prosecution,4 use of publicity,5 funded 

partnerships with worker organizations,6 increased penalties for violations,7 up-chain liability,8 and 

contracting or permitting consequences for violations.9  

This white paper explores an additional potential tool that involves government worker protection 

enforcement agencies contracting with public interest or private law firms to bring enforcement 

cases as outside counsel on a contingency-fee basis. This model has been used extensively for 

years in other contexts. Some state attorney general offices, for example, have contracted with 

outside counsel in high profile cases involving opioids, and environmental hazards such as lead 

paint or PFAS, as discussed in more detail below. This approach has now been successfully used in 

several workers’ rights cases, suggesting potential for greater adoption. But this model should be 

used carefully and intentionally, with thoughtful case selection, appropriate transparency and ethics 

in crafting the arrangement, and ample governmental oversight of all aspects of any cases that are 

brought. 

This white paper provides an overall introduction to this topic. The white paper: 

 Provides background on the enforcement crisis;  

 Explains the concept of government contracts with outside counsel using contingency-fee 

arrangements;  

 Shares precedents in other contexts for the model;  

 Identifies key issues in developing these relationships;  

 Highlights case studies from the workers’ rights context;  

 



Public Enforcement of Workers’ Rights 
with Contingency-Fee Outside Counsel 

 

 

4 

 Discusses various concerns related to this model, and considers approaches that may 

address those concerns; and  

 Provides resources, including sample materials, which may be useful for government 

enforcers and lawyers wishing to explore this model further. 

Importantly, this approach should not be used to replace government investigators and attorneys 

enforcing workers’ rights laws. A robust public sector, including effective enforcement mechanisms 

implemented by public employees, is crucial in a functioning democracy. Moreover, many labor 

enforcement cases would not be good candidates for this approach. Rather, contingency-fee 

contracts with outside counsel can supplement public enforcers, serving as a resource and force-

multiplier, enabling public enforcement in a subset of cases that otherwise simply would not be 

brought, thereby providing remedies and recovery for more workers than could be served by the 

agency alone. Such arrangements can potentially also recover penalties that can be used to fund 

additional public employee enforcers.  

In addition, the enforcement crisis is by no means limited to workers’ rights. Consumer, housing, and 

similar agencies are also often severely resource-constrained. This white paper focuses on 

enforcement in the employment context, but we hope the information, analysis, and guidance can be 

useful in other areas as well. Indeed, legal scholarship on use of contingency-fee outside counsel for 

environmental enforcement touches on many of the same themes and issues raised herein.10 

A final note: This white paper addresses situations in which civil government enforcement agencies 

hire private or public interest lawyers on a contingency-fee basis to bring litigation. Many 

government agencies have authority to issue pre-filing subpoenas or civil investigative demands, 

and to take sworn testimony prior to filing lawsuits. This white paper does not address the question 

of government agencies hiring lawyers on a contingency-fee basis for the pre-filing stage of an 

investigation, an arrangement that may raise significant additional legal, ethical, and implementation 

considerations. 
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I. Context: A Workers' Rights Enforcement Crisis 
Enforcement of workers’ rights has long been in crisis. The Economic Policy Institute estimates that 

employers steal $15 billion in wages from workers annually, through minimum wage violations 

alone, not even including overtime.11 Most of this is never recovered. In the three-year period from 

2021 through 2023, the U.S. Department of Labor (USDOL), state labor agencies, and the top ten 

largest wage-and-hour class action 

settlements recovered just over $1.5 billion 

in owed wages and damages, a tiny fraction 

of the total.12 Moreover, survey data 

consistently show that a substantial share 

of American workers report experiencing 

discrimination or harassment at work, 

including on the basis of race, sex, age, and 

disability.13 

For decades, Congress has failed to invest 

sufficient resources in federal worker 

protection agencies to meet the growing 

need to address workers’ rights violations. In May 2025, the U.S. Department of Labor Wage and 

Hour Division—which enforces federal minimum wage, overtime, child labor and other labor 

standards laws—had only 611 investigators to protect roughly 170 million workers, or one 

investigator for every 278,000 workers,14 compared with one investigator for every 73,000 workers in 

1973.15 The U.S. Equal Employment Opportunity Commission—which enforces anti-discrimination 

laws—is similarly at historically low staffing levels, with just 454 investigators handling more than 

81,000 charges in FY 2023.\

16  

The Trump administration’s record on workers’ rights enforcement greatly exacerbates this 

situation. A recent report by the nonprofit Good Jobs First found that wage and hour cases by the 

federal labor department had declined 97% during the first year of the second Trump 

administration.17 The EEOC, for its part, has retreated from its historical civil rights enforcement 

responsibilities, most notably dismissing disparate impact claims18 and publicly emphasizing 

In May 2025, the U.S. 
Department of Labor Wage and 
Hour Division—which enforces 
federal minimum wage, 
overtime, child labor and other 
labor standards laws—had only 
611 investigators to protect 
roughly 170 million workers, or 
one investigator for every 
278,000 workers. 
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encouragement of complaints by white male workers, rather than groups that have historically been 

disadvantaged.19 

State agency staffing is also starkly insufficient, both in relation to wage and hour and anti-

discrimination enforcement.20 Inadequate state enforcement resources are particularly problematic 

given the expansion of state-level workplace rights in recent years related to minimum wages,21 pay 

transparency laws,22 paid leave laws,23 and other advancements. For many vulnerable workers, these 

laws have no impact unless they are meaningfully enforced.  

Meanwhile, employers’ widespread adoption of forced arbitration requirements—covering an 

estimated 80% of private sector non-union workers24—is often paired with mandatory class and 

collective action waivers preventing workers from coming together to file an action in court to hold 

employers accountable for violations of state and federal laws. Together, these employment terms 

make it nearly impossible for many workers to secure representation by a private attorney and allow 

wage theft and other violations to continue unchecked.25 Forced arbitration and class waivers also 

subvert legislative intent. Minimum wage, anti-discrimination, and other workplace laws were 

designed to be a public-private partnership and were never intended to rely solely on government 

enforcement; they contain private rights of action precisely because legislators intended workers to 

be able to bring their own cases before a judge in court.  

NYU Law Professor Cynthia Estlund examined several years of court and arbitration data, ultimately 

concluding that hundreds of thousands of claims are not brought each year because workers 

subject to forced arbitration simply do not file cases.26 However, forced arbitration provisions are 

not a barrier to the government litigating violation of the laws under their authority.27 

Pervasive employment law violations have impacts extending beyond the directly affected workers 

and communities. Employers that violate workers’ rights often fail to contribute to unemployment 

insurance, depriving public coffers of needed safety net funds. They also often fail to fully comply 

with workers’ compensation requirements, placing burdens on public systems to cover uninsured 

workers when they are injured. In addition, reducing costs by breaking the law gives bad-actor 

employers an unfair advantage over their law-abiding competitors. This dynamic can spark a race to 

the bottom, in which employers that profit from illegal practices create pressure on other employers 

to follow suit.  
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The severity of this crisis calls for strategic, creative approaches to overcome the obstacles facing 

both the private and public sectors in enforcing workplace law. As noted above, some jurisdictions 

are already implementing various methods to improve their effectiveness. This white paper explores 

in depth a change that can typically be achieved under existing law, relying on collaboration between 

state and local governments and private workers’ rights firms: government enforcers can hire public 

interest or private lawyers as outside counsel to bring enforcement actions on a contingency-fee 

basis. 

II. Background: Public Enforcement Cases Brought by 
Outside Counsel on a Contingency-Fee Basis 

In public enforcement cases brought by outside counsel on a contingency-fee basis, a government 

enforcement agency enters a contract with a public interest or private lawyer or law firm to serve as 

outside counsel and litigate an enforcement action on the government’s behalf. The government 

does not pay anything out of pocket. Instead, the outside counsel is paid only if they prevail in a 

lawsuit or reach a successful negotiated resolution. The lawyer or law firm is generally paid a 

percentage of the money recovered, and again, the government does not have to lay out funds for 

this legal representation.  

This model can be used by government agencies with litigation authority, such as state attorney 

general offices or city or county attorneys. It can also be used or explored by state labor 

departments or local offices of labor standards. This approach has long been utilized in other 

enforcement contexts, such as consumer protection, antitrust, securities, and environmental 

litigation. There have also been some nascent uses of the contingency-fee outside counsel model 

for workers’ rights enforcement. In addition, many government agencies routinely contract with 

private law firms, typically on an hourly basis, to represent the jurisdiction (state, county, city) in 

cases where it has been sued. 
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III. Rationale for Use of the Model 
For Government 
This model allows government agencies to expand their enforcement capacity and bring cases that 

otherwise are highly unlikely to be brought. This “force multiplier” allows the government to have a 

greater law enforcement impact than it would on its own, thereby deterring violations and helping 

create a culture of compliance among employers and the regulated community. Hiring a firm with 

skilled attorneys brings not only expanded legal expertise but also complementary resources, such 

as dedicated data scientists, investigators, or paralegals, who can help build a stronger case. In 

addition, a firm’s familiarity with complex litigation against repeat defense counsel can assist 

government attorneys in larger cases where complex employment litigation specialization is useful.  

Moreover, the contingency-fee model allows the government to engage experienced legal counsel 

who are paid only in the event of a successful recovery, and only out of such recoveries. This can 

have a positive fiscal impact in several ways: first, monetary recoveries in wage or discrimination 

cases can be used as additional funding for 

government enforcement of these laws.  

Second, these cases can potentially recover 

penalties, and sometimes contributions that 

should have been made to the state in 

relation to programs including 

unemployment insurance, paid leave, or 

workers’ compensation. In this way, public 

enforcement cases via contingency-fee 

outside counsel can help ensure more 

funding for government agency staffing and programs. Finally, private lawyers may in some 

instances be able to bring legal violations or problems to the government’s attention that the 

government was not aware of. 

Hiring a firm with skilled 
attorneys brings not only 
expanded legal expertise but also 
complementary resources, such as 
dedicated data scientists, 
investigators, or paralegals, who 
can help build a stronger case. 
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For Workers 
Employment law enforcement improves the lives of working people in the community by returning 

money that was denied them by wrongdoers. It also secures money for the government that was 

wrongfully withheld (e.g., unemployment insurance, paid family and medical leave insurance, etc.). 

Forced arbitration prevents many workers from bringing their own lawsuits before a court, either as 

individuals or collectively with other workers. This situation amplifies the need for public 

enforcement. However, government agencies have limited resources and are unable to bring many 

cases large and small that they would like to pursue. 

Public enforcement cases via contingency-fee 

outside counsel can help workers who otherwise 

would have no realistic avenue of redress to recover 

hard-earned wages or obtain other remedies, such as 

reinstatement, damages, notice, training, and other 

future compliance terms that increase economic 

security and workplace rights. The use of this model 

and the impact of these cases can also help prevent 

future violations across an enterprise, sector and 

industry by deterring violations among employers 

who are not directly involved in the litigation at hand.  

For Public Interest/Private Law Firms or Solo Practitioners 
Lawyers operating outside of government can expand potential cases, litigation tools, and remedies 

when representing a government agency. For example, they can obtain injunctive relief and 

measures to ensure future compliance; they can assist workers who otherwise would have no 

access to court; and they can more readily bring cases that cover an entire workplace or enterprise. 

Involvement of a government enforcement body can also productively change the optics of a case. 

Employers may conduct themselves differently in litigation when faced with heightened scrutiny and 

public weight attendant upon a government lawsuit. Moreover, government enforcement litigation is 
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generally a matter of public record, diminishing the likelihood of confidential settlements that hide 

misconduct and fail to bring lasting changes in employment practices.* 

IV. Precedent for this Model 
In General 
Contingency-fee representation of government by outside counsel experienced significant growth 

during the 1990s, when state attorneys general used this model in national litigation against tobacco 

companies.28 Since then, scores of state and local government bodies have hired outside counsel on 

a contingency-fee basis to bring affirmative civil litigation in the following areas: opioid litigation;29 

litigation for the collection of mineral royalties taxes;30 antitrust suits against health insurers;31 price-

gouging litigation against natural gas companies;32 securities claims against Coinbase33 and Meta 

Platforms;34 state consumer protection claims against credit card companies;35 managed care 

facilities;36 privacy claims against Meta Platforms;37 and DraftKings and FanDuel;38 and various 

environmental matters including cases involving lead paint,39 pollution of state waterways by poultry 

producers,40 PFAS,41 PCBs,42 and climate change.43 Attorneys general alone have hired outside 

counsel on a contingency-fee basis in contexts other than the 1990s tobacco litigation in at least 36 

states since 1998. 44 Numerous cities and counties have as well. 

To be clear, providing this array of examples does not indicate that this model was appropriate or 

handled perfectly in every such case. Rather, this partial compilation demonstrates how widespread 

a practice the public enforcement case via contingency-fee outside counsel is in other subject areas. 

Given such broad deployment, its use should be considered to enforce workers’ rights.  

 

* Firms should be aware, however, that changes in elected leadership of an agency can potentially change the agency’s 
position in relation to the case. Ashley Taylor, Ryan Strasser and Amy Pritchard Williams, “State attorney general actions: 
how outside counsel for state AGs changes the game,” Thomson Reuters Westlaw Today, June 30, 2023. Available at 
https://today.westlaw.com/Document/I727767ea174e11ee8921fbef1a541940/View/FullText.html?transitionType=Default
&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&firstPage=true. 
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In Relation to Workers’ Rights 
Several jurisdictions have used or are using this model in the workers’ rights context.  

In 2018, the city of Philadelphia passed a fair workweek ordinance, requiring service, retail, and 

hospitality employers of a certain size to provide employees with predictable work hours and 

advance notice of schedules, with additional payment required for schedule changes with 

insufficient notice.45 The Philadelphia Law Department is hiring outside counsel, with experience in 

these specialized cases, on a contingency-fee basis to enforce the ordinance. The arrangement is 

still under development. 

In 2022, the D.C. Attorney General’s Office hired the plaintiff-side employment law firm Outten & 

Golden as outside counsel on a contingency-

fee basis in a construction worker 

misclassification case against Power 

Design, a national construction firm.46 In 

July of 2024, the AG’s Office announced a 

settlement with significant injunctive relief 

to ensure compliance going forward along 

with a combined $3.75 million in restitution 

to workers, civil penalties to the District, and 

attorney’s fees.47 

The California Civil Rights Department was 

represented by Outten & Golden in a 2021 sex discrimination lawsuit filed against video game 

developer Activision Blizzard, Inc. and other defendants. The case settled in 2023 for over $54 

million; it received considerable media coverage, and according to Outten & Golden was the second 

largest employment discrimination settlement ever achieved by the state in its history.48 

In October 2025, the New Jersey Department of Labor and Workforce Development and the New 

Jersey Attorney General’s Office jointly sued Amazon and its delivery network for “misclassifying 

Flex delivery drivers as independent contractors and unlawfully depriving them of rightful wages, 

benefits, and a host of other legal rights and protections afforded to employees.”49 Along with three 
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lawyers from the Attorney General’s Office, outside counsel from Outten & Golden are listed on the 

pleadings, included as Special Counsel to the Attorney General.50  

V. Legal Basis for the Model 
The use of this model is generally permitted, if implemented properly. 

Procurement Statutes Provide Guidance 
Most states have statutes authorizing the Attorney General to enter contracts with outside counsel 

for legal services under certain circumstances.51 Agencies not covered by such state laws should 

determine whether procurement statutes permit, regulate, disallow, or are silent on these 

arrangements. Statutory frameworks on government procurement of legal services differ in what 

they permit, and with what procedural requirements. Some jurisdictions stipulate that state agencies 

that hire outside counsel shall not compensate them on a contingency-fee basis in the absence of 

express statutory authority, which is provided only to particular state agencies or only for specific 

causes of action.52 Other jurisdictions stipulate that the State has a blanket preference for in-house 

civil service handling of matters, while specifying standards under which exceptions can be made to 

this preference.53  

Some examples: the D.C. Attorney General has express, and general, statutory authority to hire 

outside counsel on a contingency-fee basis.54 In addition, any charges by outside counsel need not 

be included in amounts provided in D.C. appropriations.55 New Jersey‘s procurement statute 

stipulates, in contrast, that outside counsel may only be hired provided that appropriations have 

been made for such hiring.56 Iowa law requires a five-person executive council (governor, secretary 

of state, secretary of agriculture, and state auditor and treasurer) to authorize hiring of outside 

counsel,57 a structure which creates barriers and may politicize the process. 

Many procurement statutes also impose procedural requirements on hiring outside counsel for 

contingency-fee public enforcement cases, such as a requirement that the contracting state agency 

make a written determination that contingency-fee representation is both cost-effective and in the 

public interest, prior to entering the contract.58  
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New Legal Authority is Generally Not Needed, but Can Be Helpful 
While new legal authority is generally not needed to enable this kind of government-firm 

collaboration, new laws and legal interventions can help facilitate these arrangements. In 2009, 

former New Jersey Governor Jon S. Corzine issued an executive order, discussed in more detail 

below, that established a statewide approach to contingency-fee public enforcement cases. Some 

state or local laws expressly permit engagement of outside counsel for certain types of cases; 

Washington D.C. Code, for example, grants the Attorney General this authority, as noted above.59 

New laws could also expressly permit use of contingency-fee counsel for enforcement purposes in 

appropriate cases, if such statutory authority appears to be required. 

Legal Challenges Have Generally Been Unsuccessful 
Defendants have mounted numerous legal challenges to outside counsel contingency-fee public 

enforcement cases, as discussed in more detail below. Based on our research, these challenges 

have been almost uniformly unsuccessful. Most have sought to advance the theory that the private 

law firms in these arrangements are like criminal prosecutors with legally impermissible financial 

stakes in a conviction. Those challenges have been variously understood as due process challenges, 

or as challenges under a state decisional law “duty of neutrality” imposed on government employees 

and officials. Ethics-based challenges have generally failed as well.60 

Challenges Based on Separation of Powers Arguments or State 
Budgetary Laws 
Defendants have argued that outside counsel contingency-fee public enforcement cases violate 

separation of powers principles. The theory is that recoveries of “state funds” in such cases are 

being disbursed to private counsel without the constitutionally required legislative appropriation. 

These challenges have been unsuccessful because, as noted above, most state legislatures have 

passed statutes authorizing the Attorney General to enter contracts with outside counsel for legal 

services under certain circumstances.61  

Similarly, challenges have been brought under state budgetary statutes requiring all State monies to 

be deposited into the Treasury when received, as well as challenges under penalties provisions of 

specific enforcement statutes. We have not identified any cases in which such challenges have been 
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successful. To the contrary, courts have interpreted such budgetary statutes as not impacting 

contingency-fee public enforcement cases. This has included holding that the relevant statutory 

term (some variation on “collections, fees, incomes, [or] other revenues“) does not include the 

recoveries from these actions.62 In response to a challenge based on penalties provisions in specific 

statutes, one court held that a statutory requirement that penalties be deposited in the state 

Treasury was met because provisions in the contract between the government agency and the 

private firm stipulated that, upon all monies recovered in the action being paid to the Treasurer, the 

Treasurer would then reserve an amount necessary to cover the fees and costs of the representation 

as laid out in the contract.63  

Challenges Based on Due Process or Government Duty of Neutrality 
Arguments 
The most common challenge argues that these contingency-fee contracts violate defendants’ right  

to due process or the government’s duty of neutrality.† The success of such a challenge generally 

turns on whether the government has adequately maintained control over the litigation. And if the 

retainer agreement between the contracting parties contains the required provisions stipulating that 

government will control the litigation,64 and if the government attorneys involved have in fact 

exercised sufficient control throughout the litigation, these challenges have failed. Based on our 

research, to date only one court (in the 1980s, see Clancy below) has upheld such a challenge.65 

Select Case Law Providing Guidance Regarding Contingency-Fee 
Contracts 
The following decisions, from state and federal courts in various jurisdictions, provide guidance in 

relation to contingency-fee contracts. 

 

† Such challenges sometimes draw on language in Marshall v. Jerrico, Inc., 446 U.S. 238 (1980), indicating that a "scheme 
injecting a personal interest, financial or otherwise, into the enforcement process may bring irrelevant or impermissible 
factors into the prosecutorial decision and in some contexts raise serious constitutional questions." Id. at 249-50. But in 
Marshall, a case challenging the neutrality of a U.S. Department of Labor (DOL) Assistant Regional Administrator assessing 
a civil penalty where such penalties could be allocated as funding to the regional office, the Court deemed the financial 
interest “exceptionally remote” and so declined to "say with precision what limits there may be on a financial or personal 
interest of one who performs a prosecutorial function." Id. at 250. 
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 State v. Lead Indus., Ass’n, Inc., 951 A.2d 428 (R.I. 2008): The Rhode Island Attorney General 

brought a public nuisance abatement action against former lead pigment manufacturers, 

using outside law firms hired on a contingency-fee basis. Defendants argued that the 

arrangement was unenforceable and void because it “(1) constituted an unlawful delegation 

of the Attorney General’s authority and (2) was violative of public policy.” The court balanced 

“the special [constitutional and common law] duty of attorneys general to ‘seek justice’” (as 

opposed to simply securing victories for the State wherever possible) with the Attorney 

General’s “wide discretion with respect to same.”66 It concluded that the contingency-fee 

agreements were permissible, provided that the Santa Clara factors, discussed below, were in 

place. The court also dismissed an appropriations challenge to the contracts. 

 County of Santa Clara v. Superior Ct., 50 Cal. 4th 35, 235 P.3d 21 (2010): The three-part test 

articulated in this case has often been used as the legal standard for assessing the propriety 

of outside counsel contingency-fee public enforcement cases, sometimes characterized as a 

due process analysis by subsequent courts.67 In Santa Clara, a group of California localities 

brought a contingency-fee public nuisance action against lead paint manufacturers. The 

manufacturers challenged the contingency-fee arrangements. The court held that 

contingency-fee public enforcement cases in 

affirmative civil litigation are proper, provided certain 

safeguards are in place. Specifically, retainer 

agreements between government offices and private 

counsel must specify: “(1) that the public-entity 

attorneys will retain complete control over the 

course and conduct of the case; (2) that government 

attorneys retain a veto power over any decisions 

made by outside counsel; and (3) that a government 

attorney with supervisory authority must be 

personally involved in overseeing the litigation.”68 Of 

course, such control and supervision must also be 

exercised in practice throughout the litigation, not 

just included in the retainer agreement.  
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 Merck Sharp & Dohme Corp. v. Conway, 947 F. Supp. 2d 733 (E.D. Ky. 2013): Defendant 

pharmaceutical company Merck filed a due process challenge and moved to enjoin the 

Kentucky Attorney General’s use of outside counsel on a contingency-fee basis in a 

consumer protection case. The court held that the Attorney General’s office had exercised 

sufficient control over the litigation under Santa Clara. Merck features the most developed 

discussion in the caselaw of what it means concretely for government attorneys to control a 

case.69 Merck’s treatment of such questions is highly favorable to contingency-fee public 

enforcement cases. The case also explores some key questions: 

 Who has the burden of proof in challenges to contingency-fee cases? Merck held 

that defendants have the burden of demonstrating that an agency impermissibly 

ceded control to outside counsel, and that the AG was entitled to a presumption that 

he had not impermissibly ceded control.70 

 Do Representatives of the AG’s Office Need to Be Making Court Appearances? 

Merck, in attempting to show a lack of control, pointed out that the Assistant 

Attorney General serving as lead attorney only appeared at some status conferences 

by phone, and never spoke on the record other than to introduce herself to the court. 

The court held, “Merck is not entitled to summary judgment based on the AG’s lack 

of public appearances during the Vioxx MDL [multi-district litigation],” reasoning that 

“[b]y necessity, the involvement of many parties’ original counsel [in vast, complex 

actions like MDL proceedings] is minimal,” and that indeed, the original purpose of 

retaining outside counsel is served by such relieving of burdens on the AG’s office.71 

Note, however, that the court focused on the breadth and complexity of multi-district 

litigation, which will not be present in many potential contingency-fee enforcement 

cases. 

 Does the AG’s Office Need to be Making Substantive Revisions to Outside 

Counsel’s Work Product? Merck argued that the AG’s failure to revise several of the 

Commonwealth’s discovery responses demonstrated that essential decisions in the 

case were controlled by outside counsel, and that the AG’s office essentially rubber-

stamped the complaint, pointing out that its list of 45 claimed violations of the 

Kentucky Consumer Protection Act (KCPA) was largely identical to a list of violations 
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produced by the same outside counsel on behalf of the State of Alaska under that 

state’s consumer protection law in analogous Vioxx litigation.72 While the court in 

Merck “agree[d] that the AG’s approval and use of the KCPA violations list suggests a 

disappointingly casual approach to the details of the…proceeding,” it also stated that 

it would “not go so far as to conclude that the use of the list without alteration 

establishes that the AG has ceded his authority to private counsel,” pointing out that 

the Assistant AG acting as lead attorney testified in a deposition that she had 

discussed with outside counsel how the KCPA applied to the instant action. The 

court ultimately concluded that “[t]he AG…had the right and the authority to reject or 

change the list of KCPA violations. The fact that she did not do so may be proof of 

complacency or laziness, but not necessarily the absence of control.”73  

 Despite these highly favorable holdings, government attorneys, as committed public 

servants, would be wise to have greater involvement in contingency-fee public 

enforcement actions than the court suggests may have been the case in Merck. 

 City of Chicago v. Purdue Pharma L.P., No. 14 C 4361, 2015 WL 920719 (N.D. Ill. Mar. 2, 2015): 

The City of Chicago, through outside counsel hired on a contingency-fee basis, sued Purdue 

Pharma and other defendants under city and state law in connection with defendants’ 

marketing of opioids. Defendants moved to invalidate the contracts and sought a permanent 

injunction barring the city from using an outside firm in that action or any similar action 

against defendants, arguing that the outside firm’s involvement violated a municipal ethics 

ordinance and violated defendants’ right to due process. The court succinctly rejected both 

arguments, holding that outside counsel were city contractors, not employees bound by the 

ethics ordinance, and that the retainer agreements satisfied the due process requirements of 

State v. Lead Indus. Ass’n, Santa Clara, and Merck.74 

 People ex rel. Clancy v. Superior Ct., 39 Cal. 3d 740, 705 P.2d 347 (1985): This 1985 decision 

is the only case we have identified in which there was a successful challenge to a 

contingency-fee public enforcement case based on concerns about an attorney’s neutrality. 

In this case, the city of Corona hired a private lawyer on a contingency-fee basis to pursue a 

civil public nuisance abatement action against the owner of an adult bookstore. The court 

disqualified the private attorney, holding that the contingency-fee arrangement violated a 
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state decisional law duty of neutrality imposed on government attorneys in certain cases 

(paradigmatically criminal cases). Clancy is also unique in the caselaw in that the private 

attorney representing the city of Corona appears to have been unsupervised by government 

attorneys.75  

Despite widespread acceptance of this model, corporations continue to file challenges to 

government use of outside counsel via contingency fee contracts for civil enforcement. Two 

examples: 

 As noted above, the New Jersey Attorney General and Department of Labor are using 

contingency fee outside counsel in a worker misclassification case involving Amazon Flex. 

Amazon has challenged this arrangement, arguing in part that the appointment of Outten and 

Golden as contingency-fee outside counsel was inappropriate for various reasons. (U.S. 

District Court, District of New Jersey, Case No. 2:25-cv-18014-MCA-JBC). 

 The Illinois Attorney General’s Office filed a lawsuit under the state’s Consumer Fraud and 

Deceptive Business Practices Act against Spark Energy, LLC and Spark Energy Gas, LLC, 

(collectively, “Sparks”) in relation to a host of alleged fraud, predatory sales tactics, and 

misrepresentations. Sparks challenged the AG’s use of private law firms as contingency fee 

outside counsel, arguing that the firms’ personal financial interest in the case impedes their 

neutrality, violating Sparks’ due process rights. ‡ (U.S. District Court, Central District of Illinois, 

Case No. 1:25-cv-01190-JEH-RLH).76  

 

‡ The Illinois AG office sought, and in October 2025 obtained, a stay of the Sparks federal challenge to its 
enforcement, pending the Seventh Circuit’s decision in Sparger-Withers v. Taylor, No. 24-1367 (7th Cir. argued Oct. 31, 
2024). That case concerns the use in civil forfeiture cases of contingency-fee outside counsel by county prosecutors, 
a practice allowed only in Indiana and in no other state. Civil forfeiture is a legal process that allows criminal law 
enforcement agencies to seize property (cash, cars, etc.) suspected of being connected to criminal activity, including 
without charging the owner with a crime. While the outcome in Sparger-Withers may provide further guidance 
regarding the outside counsel contingency-fee model, at least in the Seventh Circuit, some aspects of the opinion 
may well be inapplicable to the use of this model in civil workplace enforcement cases. This is especially true 
because the civil forfeiture at issue in Sparger-Withers occurs in the context of the criminal justice system, where the 
state already has considerable leverage over the defendant. Indeed, the court in Clancy notes the longstanding 
general recognition that contingency fee contracts are inappropriate in criminal cases in particular, even as it 
concludes that “the justification for the prohibition against contingent fees in criminal actions extends to certain civil 
cases.” (Emphasis added). Notably, the pleadings we reviewed and court decision in Sparger-Withers and in the 
federal Sparks litigation do not appear to engage with the County of Santa Clara v. Superior Ct. analysis or factors. 
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A final note: most or all examples we are aware of involve attorney general offices or city/county 

attorneys/law departments or the equivalent. State labor departments or local labor agencies, such 

as offices of labor standards, may wish to explore these types of arrangements as well. In doing so, 

they may wish to start by conferring with their state AG office or city/county attorney. If there is not 

alignment in this regard, executive agencies should explore whether state or local law permits them 

to enter such arrangements directly, and whether legislation to this effect could be helpful. 

VI. Addressing Possible Concerns about the Model 
Government enforcers and policymakers may have concerns about usage of this model. These 

concerns—which we discuss in detail below—should be given serious consideration by any 

government agency contemplating engaging contingency-fee outside counsel for workers’ rights 

enforcement cases. At the same time, in our view, three overarching factors weigh in favor of this 

model. 

First is the current context of widespread violations, forced arbitration, and inadequate government 

enforcement, discussed at the beginning of this white paper. An increase in state and local workers’ 

rights enforcement capacity is critical to create guardrails against corporations and employers 

having free rein to exploit working people. Concerns about government enforcement through 

contingency-fee outside counsel, which can be addressed through careful planning, diminish greatly 

in light of the alternative: a labor market that allows high-violation employers to face little to no 

consequences for underpaying, endangering, or otherwise illegally exploiting workers. 

In short, too often, the alternative to government enforcement via contingency-fee outside counsel 

will be no enforcement at all. 

Second: the central role of private lawyers in enforcing workers’ rights. Unlike criminal law, our legal 

system has never contemplated that government agencies would be the sole enforcers of minimum 

wage, anti-discrimination, or certain other worker protection laws.77 These laws contain private 

rights of action and attorneys’ fees provisions. Legislative intent points clearly to allowing people to 

find non-government lawyers, whether public interest or in private law firms, to bring lawsuits on 

their behalf before a judge in court. The private bar was always intended to play a central role in 
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implementing these statutes. As discussed above, the spread of forced arbitration and class waivers 

has blocked this path for many workers, making underfunded government agencies the only realistic 

avenue to protect their rights. Drawing on the resources and expertise of non-governmental lawyers, 

then, does not involve enlisting a new group of players in this enforcement space, but rather helps 

remedy an enforcement crisis created by forced arbitration, and privatization of the system of justice 

resulting from forced arbitration. 

A third consideration is the widespread use of this model in other enforcement areas. If this model 

is widely used for other purposes, why should exploited, underpaid, or discriminated-against workers 

not also benefit from the same approach? 

With these overarching considerations in mind, the following are some of the core concerns about 

this model from the government’s perspective, along with thoughts about how to address these 

concerns. Section VII below (“Implementation considerations”) provides additional guidance. 

1. Good Governance: How can government ensure that cases brought through contingency-fee 

counsel are government enforcement actions throughout, furthering public purposes, agency 

enforcement priorities and compliance outcomes? 

As discussed above, numerous court decisions have articulated factors required for a lawsuit to be a 

truly public enforcement case. As an initial matter, when a potential case comes to an agency’s 

attention, the government agency is the entity that reviews the facts and law at issue and 

independently makes the decision to pursue the case in the first place. That said, it can be helpful to 

apply the case law factors to the decision-making around whether to use the contingency-fee 

outside counsel model in a specific case. As noted above, the California Supreme Court in Santa 

Clara opined that such arrangements may be proper, provided “(1) that the public-entity attorneys 

will retain complete control over the course and conduct of the case; (2) that government attorneys 

retain a veto power over any decisions made by outside counsel; and (3) that a government attorney 

with supervisory authority must be personally involved in overseeing the litigation.”78 

Meaningful, ongoing, and non-perfunctory government involvement in and oversight of a case 

through all stages—from initial filing, to discovery, motion practice, trial, any negotiated resolution, 
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etc.—is critical. At the same time, to achieve the force multiplier impact of this model, the non-

governmental lawyers should be doing the lion’s share of the work. 

The contingency-fee retainer agreement between the public enforcer and outside counsel can 

ensure appropriate governmental control by including clear terms at the outset about the role of the 

government agency as ultimately the client and in control of the litigation. 

2. Financial Considerations: How can government agencies ensure that contingency-fee lawsuits 

are brought as genuine public actions, and that the financial motivation of outside counsel does 

not skew the results of the case? And is it in the public interest for outside counsel to potentially 

receive a portion of the workers’ recovery as a contingency fee?  

Adequate and ongoing government oversight can ensure that contingency-fee cases are litigated 

with the governmental purpose as the clear focus. If injunctive relief and ensuring future compliance 

are central objectives, as they generally should be, that can be specified in the retainer agreement. 

Retainer agreements can be tailored to address the issues in the particular case. The contingency-

fee model may also potentially help achieve greater monetary relief for workers, as it aligns the 

interests of the lawyer and party to maximize recovery.§ Government agencies facing sizable 

backlogs may themselves feel pressure to close cases for metrics or caseload reasons. Government 

agencies may also waive or reduce penalties simply to get a matter resolved and workers paid. 

Greater enforcement capacity through contingency-

fee contracts with outside counsel also allows 

greater wherewithal to negotiate. 

 

§ While an in-depth exploration of the merits of contingency versus hourly fees is beyond the scope of this white paper, a 
contingency-fee model may protect against a firm “running the meter” and prolonging a case in order to continue to receive 
hourly fees for an unnecessarily extended period of time.  

The private bar was always intended to play 
a central role in implementing these statutes. 
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Indeed, one challenge inherent in the contingency-fee model is how to adequately compensate firms 

for achieving injunctive relief. Outside counsel needs to be adequately compensated for their work, 

and injunctive relief is a non-monetary remedy. This is a question for government agencies and law 

firms to work out ahead of time. If highly valuing injunctive relief is specified as an expectation in the 

retainer agreement, outside counsel can perhaps factor that portion of the workload into its initial 

assessment of whether to handle the case in the first place. In addition, there may be post-resolution 

roles a firm could fulfill, such as monitoring future compliance or distribution of restitution. 

Another concern inherent in the use of the contingency-fee model is that workers will receive only a 

portion of the money recovered and not the entirety, because of the contingency fee. While retainer 

agreements establish the contingency-fee amount, a common arrangement in private litigation 

allows attorneys to receive one-third of the recovery. This percentage is typically less in public 

enforcement, as firms negotiate a lower-than-usual “government rate.” In the contract between the 

D.C. Attorney General’s Office and Outten & Golden in a workers’ rights enforcement case, for 

example, the contingency-fee percentage is listed as ten percent.79 In addition, the contract provides 

that the firm must try to recover its customary and usual attorneys’ fees and costs, separate and 

apart from restitution, and that any recoveries of usual fees and costs will be deducted from the 

contingency-fee percentage owed. This kind of provision on attorneys’ fees should be standard. 

Importantly, too, courts also review contingency-fee arrangements and may themselves limit the 

percentage a law firm will receive.80 

More critically, in cases using this model, it is typically not a question of workers receiving all versus 

a sizable portion of back wages owed. Rather, most often the question is whether workers will 

receive anything at all of back wages owed, because the government alone most likely would not 

have brought the case. Moreover, private firms may in some cases have greater resources or 

capacity than government agencies to identify impacted workers, stay in touch with them during 

litigation, and deliver recovered restitution. Even if workers do not receive the entirety, deterrence 

still results from the employer having to pay money that is owed at all rather than violating the law 

without consequence. And again, the percentage-based nature of the arrangement incentivizes 

private lawyers to pursue larger recoveries, which likely offsets some of the concern about workers 

being inadequately compensated. 
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Finally, returning to legislative intent, these remedial statutes have always contemplated that private 

lawyers would bring these cases, and in such situations, a contingency fee that is a portion of a 

client’s total recovery is typical. 

3. Privatization: Does this model entail inappropriate privatization of what should be a public 

function paid by public funding? Will this approach lead to further depletion of government 

funding for workers’ rights enforcement? How does use of outside counsel affect public 

employee unions? 

Regarding privatization, this is an important normative concern. Even before the current federal 

administration, shrinkage of government and privatization over the past five decades has seriously 

damaged the government’s ability to serve the public and fulfill key functions.81 But contingency-fee 

public enforcement cases also need to be weighed against the likely alternative, given the current 

enforcement crisis. The alternative to a contingency-fee public enforcement case in many instances 

is likely no action at all to address serious wrongdoing. 

Meaningfully addressing the enforcement crisis and delivering legal and economic change for 

workers will not be accomplished without a resurgent government enforcement apparatus. 

Contingency-fee public enforcement cases via outside counsel are thus best understood as one tool 

among many for combating a multidimensional enforcement crisis. 

In addition, these actions can be a means of durably expanding government enforcement capacity, 

not replacing it: when cases recover penalties for the state, this funding can support more full-time 

staffing for public employees performing enforcement functions. California’s unfair competition 

statute, for example, has provisions ensuring that penalties recovered from cases are used to fund 

future enforcement.82 
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Moreover, as noted above, bringing lawsuits to enforce wage, anti-discrimination, and certain other 

workers’ rights was never intended to be the province solely of the government. Congress and state 

legislatures structured enforcement as partially private and partially public, so the private lawyers 

have been part of the picture for decades. It is only because of the recent spread of forced 

arbitration that government is the sole avenue for so many workers. In reality, forced arbitration is 

what creates a privatization of the public justice system by removing disputes from public courts. 

Where government lawyers are unionized, it is advisable for a government agency contemplating 

use of this model to consult with the applicable union in advance of engaging a private firm. In fact, 

California statutorily requires state agencies, other than the Attorney General’s (AG) office, to notify 

their government employees’ union, prior to the execution of contracts with outside counsel.83 

Washington state statutes also contain specific requirements.84 

A recent challenge to an AG Office’s engagement of outside counsel is instructive in analyzing the 

issues arising in this situation. In 2025, the 

California government lawyers’ union 

challenged their state Attorney General’s use 

of the private law firm Lieff Cabraser 

Heimann & Bernstein for climate change 

litigation. 85 The union argued that the office 

had sufficient staff to handle the case, 

including attorneys that routinely handled 

extremely complex cases.** A California court 

recently ruled in favor of the AG’s Office in 

the matter,86 finding that the AG’s Office had 

presented substantial evidence that the 

contracts were permissible under a California Government Code provision authorizing private 

 

**The contract listed rates for the private firm lawyers, which ranged from $399.50 per hour for low-level associates to 
$1,241 per hour for the highest-paid partners. Although perhaps common in some private sector firms, such fee structures 
are striking and can be demoralizing for public sector attorneys, the most experienced of whom are paid a fraction of such 
rates.  
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personal services contracts when “[t]he services contracted are not available within civil service, 

cannot be performed satisfactorily by civil service employees, or are of such a highly specialized or 

technical nature that the necessary expert knowledge, experience, and ability are not available 

through the civil service system.”87 

To be sure, public functions should be adequately funded and not outsourced, and government 

lawyers at all levels of experience should have opportunities to handle interesting and consequential 

cases themselves. Overall, government must be able to attract and retain top legal talent to make 

careers in the public sector. Agencies need to carefully consider the needs and interests of their full-

time staff in exploring the use of outside counsel in contingency-fee public enforcement cases. 

VII. Implementation Considerations 
Implementation of this model presents numerous decision points for which government bodies and 

firms need to be prepared, and practical questions that need to be answered, ideally at the outset of 

collaboration between government agencies and firms. 

This section provides an overview of those decision points and questions, but agencies should keep 

in mind a few preliminary considerations. 

There’s No Need to Reinvent the Wheel 
Government agencies without experience working with outside counsel can confer with other parts 

of their own offices that have employed outside counsel. Colleagues working in other subject areas 

can provide information about how the office has handled selection of cases and of firms and about 

any relevant state legal frameworks. They can also share their experiences, including any best 

practices or red flags, and can provide prior retainer agreements to be used as a model. 

Consult Appropriations and Procurement Statutes 
As discussed above, defendants have filed generally unsuccessful challenges against contingency-

fee public enforcement cases on the theory that they involve an unauthorized disbursement of state 

funds without legislative appropriation. As a practical matter, contracting parties should consult 

their procurement statutes and pursue whatever procedures and interactions with legislative review 

boards or committees the statute may dictate. For instance, some governing statutes or outside 
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counsel guidelines mandate that contingency-fee contracts that are reasonably likely to involve fees 

of $1 million or more in a certain period, or to last a certain length of time, must be submitted to a 

legislative committee for review and approval.88 Agencies might also consider whether it is 

advisable and feasible to establish by legislation or regulation a process specifically for hiring 

counsel in such cases. Even if not strictly necessary, doing so could provide an opportunity for 

stakeholders to have input, and for policymakers to establish good governance methods for the 

practice of hiring outside counsel for contingency-fee public enforcement. 

Offices Can Start with a Pilot or a Case 
Offices need not decide whether to extensively use this model in a broad range of cases. Instead, 

agencies could use outside counsel on a contingency-fee contract in a subset of cases, such as 

those involving a particular statute or industry. Or agencies could use the model specifically in cases 

where workers are blocked from going to court by forced arbitration, since these provisions place 

additional enforcement demands on public enforcers. Finally, enforcers can try starting with one 

pilot case, and can then assess the value and effectiveness of this model. 

With those considerations in mind, the following are the key decision points and questions to 

consider. 

1. Choosing Cases: How will contingency-fee cases relate to agency enforcement priorities, and 

what cases are good candidates for this model? 

To establish clear expectations between the agency and outside counsel, government enforcement 

agencies will want to identify the type of actions they anticipate may be appropriate for contingency-

fee arrangements. For example, are there particular industries, widespread practices, or new laws 

that are strategic priorities for the agency? Considerations about how contingency-fee outside 

counsel cases support agency enforcement priorities and compliance outcomes should be clearly 

outlined in the development of this type of enhanced enforcement tool.  

Because law firms would be paid on a contingency-fee basis, only cases involving defendants with 

sufficient financial resources would be appropriate candidates. In addition, this model would not be 

a good match for cases reasonably likely to be resolved through administrative action because 

outside counsel would not be adding significant value. On the other hand, complex cases, cases 
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unlikely to be resolved without litigation, or cases involving extensive discovery, can be a good fit, 

since the resources and capacity of the private bar can be very useful to government agencies in 

these situations. Many class-action firms have designed their practices specifically to allow for 

certain capacities including litigation technology and dedicated eDiscovery staff to handle large 

document productions, as well as data scientists who can work with complex data productions in-

house. 

Cases resolved in one jurisdiction may be good candidates for this approach in other jurisdictions, 

where such cases involve national employers likely to be committing similar violations corporation-

wide. Cases unfamiliar to the government agency that are flagged by workers’ rights advocates, 

public interest law offices, or by private law firms themselves may be good candidates as well. 

New Jersey, in a longstanding version of its Division of Law’s guidelines for outside counsel, 

formalized rigorous up-front ground-setting by stating that in any matter where $250,000 or more 

was at stake or the prospect existed of significant injunctive relief, outside counsel might be asked 

to prepare an “early case assessment” that included analysis of likely costs to the State; possible 

outcomes, including the likelihood of each; and strategy and tactics for case termination or 

resolution.89 

Finally, it may be worth considering in advance scenarios in which there are violations under both 

state and federal law, such as where an employer violates both state wage and hour laws as well as 

federal protections applicable to H-2B workers. The state agency in such cases may wish to refer 

federal violations to federal authorities, to allow retained counsel to try to vindicate those federal 

rights in a parallel proceeding for private plaintiffs, or to focus solely on the state law claims.  

2. Selecting Outside Counsel and Establishing the Relationship 

a. How do government agencies select outside counsel? 

Some agencies issue formal requests seeking appropriate firms. New Jersey’s approach is 

instructive: The AG’s Office operates subject to a 2009 Executive Order creating a transparent and 

open process for the office to hire outside counsel.90 Pursuant to this Executive Order, the AG’s 

Office may only hire firms that are pre-qualified in a particular subject area; accordingly, the office 
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maintains “Approved Special Counsel Lists” for specific topics, with periodic updates. At time of 

publication of this white paper, there were thirty distinct approved special counsel lists. Prior to 

creating or updating a list, the Office issues and publicizes a Request for Qualifications. The Office 

also maintains “Outside Counsel Guidelines” to address issues such as conflicts of interest, staffing, 

billing confidentiality, and more. Admission to the pool does not guarantee retention, but the 

program creates a transparent and systematic approach, streamlining the process for when outside 

counsel is needed.91 

In December 2024, the New Jersey Office of the Attorney General posted an Approved Special 

Counsel List for “affirmative labor enforcement and worker protection litigation.” The process of 

developing this list may be instructive for other jurisdictions wishing to take this approach: In July 

2023, a Request for Qualifications was issued and publicized in various ways, including through 

press releases and bar association groups. The NJ AG’s Office later grouped applications into “small 

firm” and “large firm” categories, and established a review procedure through which the applications 

were scored in terms of three criteria: (a) knowledge and experience of the attorneys and firm (50% 

of a firm’s score); (b) firm resources (30%); and (c) past experience working with the State (20%). 

Eight firms were ultimately selected for the Approved Special Counsel list.92 

Similar government agency selection procedures are used in other jurisdictions.93 For example, in 

May 2019, the Michigan Attorney General’s Office issued a Request for Proposals for firms to 

represent the State in opioid litigation.94 Seven firms responded, and four were asked to make oral 

presentations,95 with a final hiring recommendation by a state board to the AG’s office, without  

 

 

Agencies could use the model specifically in cases 
where workers are blocked from going to court by 
forced arbitration, since these provisions place 
additional enforcement demands on public enforcers. 



Public Enforcement of Workers’ Rights 
with Contingency-Fee Outside Counsel 

 

 

29 

disclosure to the AG’s office of the firms’ identities, in order to ensure objectivity in the selection 

process. 96 Selection of three firms was announced publicly in October of that year.97 The D.C.  

Attorney General’s Office has a practice of conducting a “Market Survey for Outside Legal Counsel,” 

in which it seeks concise submissions containing, among other things, a statement of interest and 

availability, a description of experience relevant to the potential case, resumes for the attorneys who 

would handle the case, disclosure of actual and potential conflicts of interest, and details about the 

contingency fee percentage and fees.98  

Issuing a formal request, whether for qualifications or proposals, requires time and attention from 

government agencies and firms alike. One key advantage of the New Jersey “prequalification” model 

is that it frontloads the work, thereby streamlining selection when cases emerge. 

Agencies could start by offering training, for interested potential outside counsel, about the agency. 

Such trainings could familiarize firms with an agency (and vice versa) just as firms or public interest 

law offices would want to be familiarized with any other client. The training could provide 

information about what the agency typically does and how it typically does it. 

Existing contingency-fee contracts could be made public wherever possible. The Mississippi 

Attorney General, for example, has a public webpage listing all existing contingency-fee contracts. 

The site also invites firms and the public to share potential case ideas: “If you would like to speak to 

our attorneys about a case idea, please contact outsidecounsel@ago.ms.gov.”99 

Some state law frameworks may prohibit the awarding of government contracts to lawyers that have 

made certain forms of political contributions within a specified preceding timespan.100 Political 

contributions immediately after a contract is awarded can be problematic as well. Some states may 

require related disclosures.101 As a general matter, government agencies engaging outside counsel 

for contingency-fee public enforcement cases should be extremely mindful of such concerns, and 

are advised to consult relevant prohibitions and disclosure requirements in their jurisdiction and 

prioritize transparency in their procurement procedures. At the very least, a wise policy would be to 

recuse any elected official overseeing the agency (e.g., an Attorney General or Mayor) from the 

selection process. Even if awarding contracts to donors is not banned, agencies would be wise to 

exercise an abundance of caution and avoid even the appearance of impropriety. 
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Former government lawyers may be uniquely well qualified to handle contingency-fee cases on 

behalf of enforcement agencies. At present, for example, many values-aligned and mission-driven 

former federal government lawyers may be available for this work. More generally, alumni of a given 

state or local agency will be familiar with the applicable statutes, case law, and procedures. More 

broadly, even if they have not worked in government, lawyers who are values-aligned and specialists 

in the subject area are likely to be a good fit for this work. Although the sample size is limited, the 

firms that have represented government 

enforcers in wage and hour cases are firms 

that routinely represent workers in wage and 

hour and other employment law and labor 

cases and are generally focused on worker 

justice as a core part of their underlying 

mission.  

At the same time, hiring firms or lawyers with 

personal or professional connections to the 

agencies hiring them may raise fairness 

concerns or attract scrutiny by adverse 

parties, the regulated community, or the 

media. Indeed, anti-regulation groups, including the American Tort Reform Association, recently 

sought Congressional investigation of contingency-fee public enforcement cases of the D.C. AG’s 

Office, citing, among other things, the AG’s award of outside counsel contracts to “political allies and 

former employees of his office.”102 Such inquiries may stem from governance concerns or in some 

cases may stem simply from a general position of opposition to government enforcement in 

general. Regardless of the motives of the inquiry, a process such as that used in New Jersey could 

enable an office to take advantage of the unique experience and skills of former government lawyers 

without risking this type of allegation. 

b. Who is the client in such actions?  

The State or locality is the client, through whichever enforcement body or bodies (state Attorney 

General’s Office, state Department of Labor, City Attorney’s Office, etc.) hire the outside counsel to 
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represent that state or locality. In some jurisdictions and circumstances, during the retention 

process, the government agency will specifically identify any entity or entities that it deems to be the 

“client,” for conflicts of interest purposes.103 

Given that the government is the client and the workers are not, attorneys litigating these cases 

should assess and be mindful of whether their conversations with affected workers may be 

discoverable. Workers with concerns about anonymity also need to be informed about such matters. 

Workers’ rights non-profits or unions could potentially represent the workers and enter into a 

common interest agreement with the attorneys representing the state, enabling such conversations 

to be protected by privilege. Communication between government attorneys and the outside counsel 

they hire will, of course, be protected.104

c. Are there potential conflicts of interest?  

Conflicts will be a concern for outside counsel in contingency-fee public enforcement cases. Some 

firms or public interest law offices pursue affirmative litigation against the government in some 

cases, and they represent that same government in others. From the firm perspective, walling off 

may be a viable option to manage potential conflicts, depending on state policy. 

Meanwhile, government agencies address conflicts of interest in various ways. For example, before 

entering into a contract, Michigan requires outside counsel to identify and disclose any matter in 

which they are involved that is adverse to the State of Michigan.105 Outside counsel must also agree 

not to enter representations adverse to the State during the life of the contract without prior written 

approval from the AG’s office.106 

Under New Jersey’s stricter approach, all retainer agreements with outside counsel stipulate that the 

State’s conflicts requirements go beyond those that the rules of professional conduct mandate.107 

The AG office will not, for example, permit counsel that represent a State client to represent private 

parties before the State client in any adversarial, transactional, or non-adversarial proceedings. 108  

Determining whether a conflict exists, actual or potential, direct or indirect, can be a nuanced matter. 

Questions regarding whether a firm can, say, represent the Worker Protection Unit of a state 

Attorney General’s Office, while engaging in an adverse representation of a private client against a 
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different subsidiary unit of the state, may arise, and may be answered differently in different 

jurisdictions.109 

3. Litigating and Resolving Cases 

a. How can government agencies maintain sufficient control of the litigation?  

The content of a retainer agreement alone may be sufficient to establish that a government body 

controls litigation for purposes of defeating a legal challenge to a contingency-fee contract with 

outside counsel. 110 In practice, actual exercise of control by the government agency is extremely 

important, primarily to ensure the public purpose of the action is effectuated. In addition, some 

courts reviewing challenges to these contracts have gone beyond the content of the retainer 

agreement in assessing control (as discussed previously in the capsule summary of Merck).  

Based on that caselaw and good oversight practices generally, agencies should focus on:  

 Establishing Regular Check-ins for the Litigation: Regular check-ins between the agency and 

outside counsel are a central best practice. Regular check-ins will ensure that, even during 

phases of a contingency-fee public enforcement case in which the government agency 

involved is not taking a particularly active role and is allowing outside counsel to perform the 

legwork, the agency is retaining ultimate control of the litigation.111 During such phases, 

supervising government personnel should maintain a general familiarity with the litigation.112 

 Government Signoff on Work Product: Even though, as discussed previously regarding 

Merck, substantive revisions to outside counsel work product are not necessary, some form 

of meaningful agency review of outside counsel work product is necessary. As the Merck 

court put it: “[a]s long as the AG’s office is reviewing the contingency-fee counsel’s work 

before adopting or approving it…the AG has retained and exercised his decisional 

authority.”113 So long as some record is maintained of such government review and approval, 

the approval need not even be evidenced by such means as use of government letterhead 

for, or signatures from the government personnel on, work product.114 However, maintaining 

a written record demonstrating government review of written work product is strongly 

advised. 
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 Practicing Caution in Public Statements on the Litigation: Discretion in public statements 

regarding cases is highly advisable. At least one defendant, in a failed due process challenge 

to retention of outside counsel, attempted to show a lack of control by pointing to public 

statements of the government agency and the firm regarding the litigation.115 New Jersey 

addresses this issue by stipulating in its Outside Counsel Guidelines that it does not 

authorize outside counsel to comment publicly on the State’s legal matters, and by restricting 

the manner in which outside counsel may advertise their relationship with the State.116 

 Government Makes Key Decisions: All parties should understand that the government, in 

the end, controls the litigation. That means that key decisions, paradigmatically including 

overall litigation strategy and whether and when to settle a case, must be made by the 

government agency.117 So if outside counsel wishes to settle, but the government enforcer 

does not (or vice versa), the government has the ultimate say. 

Overall, engaging outside counsel in a successful contingency-fee public enforcement case calls for 

the parties to strike a balance when it comes to supervision, avoiding on the one hand a level of 

government involvement that would defeat the purpose of hiring outside counsel, and on the other, a 

hands-off approach from government that would be substantively inappropriate and create legal 

vulnerabilities. Up-front communication and expectation-setting between government bodies and 

outside counsel are critical to achieving that balance. 

b. What issues arise in case resolution?  

The requirement that government agencies fully control the litigation in contingency-fee public 

enforcement cases means they will have final say over whether, when, and how to resolve an action. 

It is essential to have clear communication at the outset between government attorneys and outside 

counsel about strategy, priorities, and approaches to settlement and fees. 

Governments and outside counsel can communicate up front about who is going to negotiate both 

monetary and injunctive relief, and how. They can also communicate about the various elements of 

monetary relief, e.g., back wages, unpaid unemployment insurance taxes, damages, interest, 

penalties, etc. Further, as noted above, government agencies generally do and should seek injunctive 

relief as a core component of any settlement. Government agencies may wish to specify in their 
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retainer agreements with outside counsel that they will not agree to a settlement without injunctive 

relief and policy changes ensuring future compliance. 

In addition, outside counsel should be made aware of public policy considerations that may arise; for 

example, government bodies, concerned about loss of jobs, may take a different approach than 

some private litigants might in relation to a resolution that could result in business closure. Again, 

such considerations need to be carefully explored in advance at the outset of these relationships 

between outside counsel and government bodies. 

4. Potential Pitfalls  

A recent Texas Tribune/ProPublica joint investigation of the Texas Attorney General’s use of outside 

counsel could be a law school exam issue spotter, reporting several highly inappropriate ways to 

implement this model. According to the article,118 

 The Texas AG hired on a contingency basis people who had represented the AG as his 

personal lawyer and donors who had made contributions (including donations highly 

proximate in time to when the contract was signed); 

 The hourly rate for at least one lawyer was $3870 per hour;  

 The AG was not only not recused from the selection process, but in fact was personally 

involved;  

 In at least one case, the AG signed contracts with two separate law firms to investigate 

Google on the same day that lawsuits were filed in federal court; contracts signed on the day 

of filing suggest an entirely closed and opaque process; and  

 The AG’s office hired a plaintiff’s attorney known for personal injury work to handle an issue 

outside of his usual practice (antitrust case). 
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For our purposes, the Tribune/ProPublica investigation is a cautionary tale, providing an example of 

exactly what not to do.††  

A 2014 New York Times investigation also shined a spotlight on problematic aspects of this model, 

describing lavish conferences where former AGs and top AG lawyers “capitalized on personal 

relationships with former colleagues that they have nurtured since leaving office, often at resort 

destination conferences where they pay to gain access.”119 The article notes that donations to the 

AG were often made “in large chunks just before or after the firms sign contracts to represent the 

state.”120 After the article was published, the newly-elected New Mexico AG (an office featured in the 

reporting) conducted a three-month review of the office’s practices. The office instituted newly-

revised procedures, including seeking bids from law firms and having a senior staff member oversee 

the hiring process, as well as making all documents from the bidding process available to the 

public.121  

VIII. The Role of Non-Profits and Unions 
Effective enforcement of workers’ rights benefits from strong partnerships with worker 

organizations, including worker centers, 

unions, and advocacy groups, and this is 

true with the outside counsel-based 

contingency-fee government enforcement 

model as well.  

As an initial matter, some advocacy 

groups and unions have their own legal 

staff and might be well-positioned to be 

retained as outside counsel in these 

cases. Some national and regional legal nonprofits and unions have funding to support litigation; 

 

†† One quote by the Texas Attorney General is, however, spot on. He said that massive corporations “have 
practically unlimited resources that would swamp most legal teams and delay effective enforcement.” 
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their skills and underlying mission could be an ideal fit for these cases. Such organizations may also 

share the governmental focus on injunctive relief. 

Even where they are not litigants, worker organizations can help with many aspects of this work. 

Perhaps most importantly, they can flag cases for enforcers and potential outside counsel. These 

organizations can help connect government agencies and private law firms to workers seeking 

assistance; they can also help educate workers about their rights, explain the legal system and 

process, and alert enforcers when retaliation occurs. They can flag legal issues for enforcers and 

potential firm partners, help maintain contact with workers over the potentially long lifecycle of a 

case, and assist in helping to identify additional workers who may wish to serve as witnesses or be 

included in new or ongoing cases. 

Community partners can also help explain to workers the sometimes-confusing roles of the various 

players. Workers will not be clients of the government agencies or of the outside counsel. It is 

important that any workers participating in such cases (such as by serving as witnesses) understand 

the nature of their own involvement, and their lack of personal legal representation in the 

proceedings. 

Some of these possible contributions by community partners to outside counsel contingency-fee 

public enforcement cases may be formalized through common interest agreements, which can help 

facilitate collaboration and communication between all parties. 
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Conclusion 

The scope and severity of the enforcement crisis for workers’ rights calls for a multitude of 

approaches by government labor enforcement agencies, private firms, unions, and nonprofits. 

Contingency-fee public cases via outside counsel have been an impactful tool in a range of contexts: 

environmental, consumer, and public health-related enforcement, for example. This approach is 

promising, as well, in relation to enforcing employment laws. Careful case selection and meaningful 

government oversight are essential, however. Properly planned and implemented, public 

enforcement with contingency-fee outside counsel can help reinvigorate the workers’ rights 

enforcement landscape and lead to greater compliance by employers that are currently underpaying 

workers or otherwise violating their rights on the job.  
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About the National Institute for Workers’ Rights 
The National Institute for Workers’ Rights (NIWR) is a nonprofit advocacy organization that works to 

make it harder for employers to violate workers’ rights and easier for workers to fight back.  

Informed by its partnership with the National Employment Lawyers Association (NELA) and NELA 

lawyers, NIWR advances workers’ rights through policy advocacy, public education, and research 

with a focus on dismantling the barriers to justice workers and their advocates face. NIWR envisions 

a future in which all workers are treated with dignity and respect; workplaces are equitable, diverse, 

inclusive, and accessible; and the well-being of workers is a priority in business practices. For more 

information, please visit https://www.niwr.org. 

About the NYU Wagner Labor Initiative 
The NYU Wagner Labor Initiative is based at the NYU Robert F. Wagner Graduate School of Public 

Service. The Labor Initiative studies and catalyzes the often-untapped potential of government in 

relation to workers' rights. The Labor Initiative helps government work for workers, by serving as a 

hub of analysis, research, and implementation guidance, as well as idea generation and 

dissemination, related to the role of government in advancing and protecting workers’ rights, with a 

special focus on state and local government. For more information, please visit 

https://wagner.nyu.edu/laborinitiative. 
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Appendix: Resources 

The following links provide resources for government agencies and firms that would like more 

information on using outside counsel on a contingency-fee basis for workers’ rights public 

enforcement. Because such arrangements are relatively recent in the workers’ rights area, there are 

fewer resources specifically in that domain and more in other subject areas. 

Retainer Agreements 
Workers’ Rights: 

 Washington D.C.: Contracts Between Office of the Washington D.C. Attorney General and 
Outten & Golden:  

• Letter Contract, Outside Counsel for Power Design Matter, Office of the Washington D.C. 
Attorney General and Outten & Golden, 
https://oagdc.app.box.com/s/fcifuc4bwixtk6wet044d04t27k6t18x 

• Definitized Contract No. DCCB-2023-F-0015, Outside Counsel for Power Design Matter, 
Office of the Washington D.C. Attorney General and Outten & Golden, Dec. 16, 2022, 
https://oagdc.app.box.com/s/d1c7si007c94dr3ns9k6dqon2vd9ddax. 

Opioid Litigation: 

 Alabama: Professional Services Contract, Opioid Litigation, Alabama AG’s Office, and Beasley, 
Allen, Crow, and Prince Glover & Hayes, Feb. 2, 2018, 
https://open.alabama.gov/PDF/2018/State_vs_PurduePharma.pdf.  

 Alaska: Contingency Fee Agreement, State of Alaska Opioid Investigation, Alaska Attorney 
General and Motley Rice, July 2017, https://s3.amazonaws.com/arc-wordpress-client-
uploads/adn/wp-
content/uploads/2017/08/29074132/State_Opioid_Investigation_Contract.pdf.  

 Arkansas: Retention Agreement for Opioid Manufacturers Litigation, Arkansas AG and Various 
Law Firms, Jan. 24, 2018, https://jnswire.s3.amazonaws.com/jns-
media/a3/e6/781350/Arkcontract.pdf.  

 Georgia: Agreement with Outside Counsel, Georgia Attorney General’s Office and various law 
firms, Sept. 7, 2018, https://law.georgia.gov/document/publication/agreementoutside-
counselopioid-investigation-and-litigationpdf/download.  

https://oagdc.app.box.com/s/d1c7si007c94dr3ns9k6dqon2vd9ddax
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 Indiana: Agreement with Outside Counsel, Office of the Indiana Attorney General and Cohen 
Milstein Sellers & Toll PLLC, Feb. 1, 2018, 
https://contracts.idoa.in.gov/idoacontractsweb/PUBLIC/110043-000.pdf.  

 Kentucky: Personal Service Contract for Prescription Opioid Products Litigation, Kentucky AG 
and Morgan & Morgan, April 17, 2024, https://www.ag.ky.gov/Contracts/040_2400003860.PDF.  

 Nevada: Contingent Fee Contract for Legal Services, Office of the Nevada Attorney General and 
Eglet Prince, Aug. 9, 2021, 
https://ag.nv.gov/uploadedFiles/agnvgov/Content/Issues/Contingent%20Fee%20Contract%20f
or%20Legal%20Services%20re%20Opioid%20Investigation%20and%20Litigation.pdf.  

Pharmacy Benefit Managers: 

 Iowa: Counsel Retention Agreement, Iowa AG and Cohen Milstein, June 2022, Pharmacy Benefit 
Managers, 
https://www.iowaattorneygeneral.gov/media/cms/20220919_Iowa_CMST_Retention_Agreem_
FA49730F78547.pdf.  

 South Carolina: Retention Agreement for Special Counsel Appointed by the South Carolina 
Attorney General, June 30, 2021, https://www.scag.gov/wp-content/uploads/2021/07/Insulin-
Fully-Executed-Litigation-Retention-Agreement-02641866xD2C78.pdf.  

Environmental Hazards: 

 Michigan: 

• Fee Agreement, Michigan Department of Attorney General and Various Law Firms, PCB 
Litigation, September 16, 2025, https://www.michigan.gov/ag/-
/media/Project/Websites/AG/environment/PCB/PCB-Litigation-Signed-Fee-Agreement-
2025.pdf.  

• SAAG Contract, Michigan Department of the Attorney General and Various Law Firms, 
September 27, 2019, https://www.michigan.gov/ag/-
/media/Project/Websites/AG/releases/2019/october/Michigan_PFAS_SAAG_Contract_sign
ed_669097_7.pdf?rev=1f10652b97a848deaf861c974155e226&hash=6A77E4BEFBD704754
5FCEAD8432BD9D2.  

 New Hampshire: Legal Services Agreement, New Hampshire Attorney General and Various Law 
Firms, PCB Litigation, October 5, 2020, https://sos.nh.gov/media/2dqncddp/129-gc-agenda-
111820.pdf.  

 New Jersey: Retention Agreement, Office of the New Jersey Attorney General and Sher Edling, 
Oct. 17, 2022, https://climatelitigationwatch.org/wp-content/uploads/2024/07/Climate-
Change-Agreement-unredactedpdf.pdf. 
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 Wisconsin: Legal Services Agreement for PFAS Investigation and Litigation Between the 
Wisconsin Attorney General’s office and Sher Edling, Aug. 12, 2021, 
https://www.wispolitics.com/wp-content/uploads/2021/08/PFAS-contract.pdf. 

Requests for Qualifications or RFPs 

 Michigan:  

• RFP for Opioid Manufacturer/Distributor Litigation, https://www.michigan.gov/ag/-
/media/Project/Websites/AG/opioids/Opioid_proposal_FINAL_654745_7.pdf?rev=e5903c12
6a134962a2bbfad8e0c89e02.  

• RFP for PFAS Manufacturer Tort Litigation, https://www.michigan.gov/ag/-
/media/Project/Websites/AG/PFAS/PFAS_Proposal_5919-
4_654744_7.pdf?rev=9d8a063b7897449d9baa1f908ff874e3.  

 Nevada: RFP for Opioid Litigation, 
https://ag.nv.gov/uploadedFiles/agnvgov/Content/Issues/2019-04-23%20Opioid%20RFP-
Legal%20Services%20for%20Opioid%20Litigation.pdf?utm_source=chatgpt.com.  

Press Announcements of Cases 

 Michigan: Michigan AG’s Office Announces Hiring of Firms in PFAS and Opioid Litigation, 
https://www.michigan.gov/ag/news/press-releases/2019/10/17/michigan-ag-announces-pfas-
and-opioid-litigation-partners.  

 Washington D.C.: $3.75 million settlement in misclassification contingency-fee public 
enforcement case, https://oag.dc.gov/release/power-design-worker-misclassification-
settlement.  

Settlement Agreements 

 Alaska: Settlement agreement between Walmart and the State of Alaska in opioid distribution 
litigation, https://nationalopioidsettlement.com/wp-content/uploads/2022/12/Walmart-
Settlement-Agreement-2022.12.02_FINAL.pdf.  

 Texas: $1.4 Billion Settlement for State of Texas Against Facebook/Meta in Biometric Privacy 
Suit, 
https://www.texasattorneygeneral.gov/sites/default/files/images/press/Final%20State%20of%
20Texas%20v%20Meta%20Order%202024.pdf.  

 Washington D.C.: Settlement agreement between Office of the Washington D.C. Attorney 
General and construction firm Power Design in misclassification case: 
https://oag.dc.gov/sites/default/files/2024-07/DC%20v.%20PDI%20-
%20Consent%20Order%20%2B%20Exhibits.pdf.   
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Pleadings and Motions 

 Alaska: Complaint in Opioid Litigation, https://law.alaska.gov/pdf/press/221219-Complaint-
Pharmacies.pdf.  

 Texas: Complaint in Texas Suit Against Facebook for Unauthorized Capture and Use of 
Biometric Data, https://texasattorneygeneral.gov/sites/default/files/images/child-
support/State%20of%20Texas%20v.%20Meta%20Platforms%20Inc.pdf.  

 Plaintiff City of Chicago’s Motion for Partial Summary Judgment on Defendant DoorDash’s Due 
Process Affirmative Defense to a Contingency-Fee Public Enforcement Case 
https://drive.google.com/file/d/1horcgS7wtJkkXxK70Zw0pm-dJNb33WsE/view?usp=sharing.   
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56 N.J. Rev. Stat. § 52:17A-13 (2024).  
57 IA Code §§ 7D.1 and 13.7 
58 E.g., Ala. Code § 41-16-72(1)(f)(2) (2024); Fla. Stat. § 16.0155(2) (2024); Ind. Code § 4-6-3-2.5(b).  
59 D.C. Code § 1-301.86(a) (2025). 
60 Based on our research, no court has upheld such a professional ethics code challenge. For instances of courts rejecting 
professional ethics challenges, see West Virginia ex rel. Discover Fin. Servs., Inc. v. Nibert, 744 S.E.2d 625, 631-641 (2013); 
City of Chicago v. Purdue Pharma L.P., No. 14 C 4361, 2015 WL 920719 at *4 (N.D. Ill. Mar. 2, 2015); New Hampshire v. 
Actavis Pharma, 167 A.3d 1277, 1284 (2017); In re Opioid Litigation, 2018 WL 4827863, at *6 (N.Y. Sup. Ct. 2018); City of 
Seattle v. Monsanto Co., 387 F. Supp. 3d 1141, 1165 (W.D. Wash. 2019).   
61 See supra note 51. In Meredith v. Ieyoub, 700 So.2d 478 (La. 1997) and Ieyoub ex rel. State v. W.R. Grace & Company-
Conn., 708 So.2d 1227 (La.App. 3 Cir. 1998), the Louisiana Supreme Court and Court of Appeal of Louisiana respectively 
held that the Louisiana Constitution grants power over finances exclusively to the state legislature and that, without 
specific constitutional or legislative authorization for the Attorney General to enter into contingency fee contracts with 
outside counsel, the Attorney General does not have the power to hire counsel on such a basis. The courts’ holdings in 
these cases were limited to specific categories of civil environmental action: hazardous waste cleanup and asbestos 
litigation. The Meredith court noted that Louisiana statute expressly permits civil contingency-fee public enforcement 
cases in other contexts, including worker‘s compensation cases. Meredith v. Ieyoub, 700 So.2d 478, 482 (La. 1997). These 
are the only cases in which a contingency-fee public contract has been invalidated through a separation of powers 
challenge.  
62 Philip Morris Inc. v. Glendening, 709 A.2d 1230, 1239-41 (Md. 1998).  
63 People ex rel. City of San Diego v. Experian Data Corp., 77 Cal. App. 5th 1006, 1016-1017 (2022).  
64 See Definitized Contract No. DCCB-2023-F-0015, Outside Counsel for Power Design Matter, Office of the Washington 
D.C. Attorney General and Outten & Golden, Dec. 16, 2022, 
https://oagdc.app.box.com/s/d1c7si007c94dr3ns9k6dqon2vd9ddax (“The Attorney General shall retain complete control 
over the course and conduct of the Matter and shall retain all decision-making authority over the matter, including but not 
limited to whether and when to initiate litigation, against whom actions will be taken, the claims to be brought in litigation, 
approval and rejection of all settlement offers, the scope and nature of any injunctive relief, and the amount and type of any 
restitution, damages, and/or penalties to be sought...A Government Attorney with supervisory authority for the case shall 
participate in all significant litigation matters and settlement conferences.”).  
65 Cases rejecting due process challenges to government contingency-fee contracts include Philip Morris Inc. v. Glendening, 
709 A.2d 1230, 1237-44 (Md. 1998); Sherwin Williams Co. v. City of Columbus, 2007 WL 2079774, at *1-3 (S.D. Ohio 2007); 
Rhode Island v. Lead Indus., Ass’n, 951 A.2d 428, 468-80 (R.I. 2008); South Carolina v. Eli Lilly & Co., 2009 WL 6058383 (S.C. 
Ct. Com. Pl. Sept. 22, 2009); Priceline.com v. City of Anaheim, 103 Cal. Rptr. 3d 521, 536 (Ct. App. 2010); Int‘l Paper Co. v. 
Harris Cnty., 445 S.W.3d 379, 387-95 (Tex. App. 2013); West Virginia ex rel. Discover Fin. Servs., Inc. v. Nibert, 744 S.E.2d 
625, 630 n. 20 (W. Va. 2013); Merck Sharp & Dohme Corp. v. Conway, 947 F. Supp. 2d 733, 739-52 (E.D. Ky. 2013); City of 
Chicago v. Purdue Pharma, 2015 WL 920719 at *4-6 (N.D. Ill. 2015); New Hampshire v. Actavis Pharma, 167 A.3d 1277, 
1284-85 (N.H. 2017); American Bankers Management Company v. Heryford, 885 F.3d 629, 633-638 (9th Cir. 2018); In re 
Opioid Litigation, 2018 WL 4827863, at *6 (N.Y. Sup. Ct. 2018); People ex rel. City of San Diego v. Experian Data Corp., 77 Cal. 
App. 5th 1006, 1012-1017 (2022); City of East Saint Louis v. Monsanto Co., 720 F.Supp. 3d 686, 691-694 (S.D. Ill. 2024).  
66 Rhode Island v. Lead Indus., Ass’n, Inc., 951 A.2d 428, 475 (R.I. 2008).   
67 E.g., City of Chicago v. Purdue Pharma, 2015 WL 920719 at *4-6 (N.D. Ill. 2015).  
68 Santa Clara v. Superior Court, 50 Cal. 4th 35, 64, 235 P.3d 21, 40 (2010).  
69 Merck, 947 F. Supp. 2d 733, 744-752 (E.D. Ky. 2013).  
70 Id. at 744.  
71 Id. at 750-51.  
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74 City of Chicago v. Purdue Pharma L.P., No. 14 C 4361, 2015 WL 920719 (N.D. Ill. Mar. 2, 2015) 
75 See Int‘l Paper Co. v. Harris Cnty., 445 S.W.3d 379, 393 (Tex. App. 2013) (”Whereas Clancy was prosecuted by a private 
attorney on behalf of a public entity, the Santa Clara plaintiffs, like the County here, were represented by both government 
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ongoing business, and had the potential to prompt a criminal prosecution. Santa Clara v. Superior Court, 50 Cal. 4th 35, 51-
56, 235 P.3d 21, 31-35 (2010). No subsequent contingency-fee public enforcement case has been held to implicate such 
concerns.  
76 Illinois Attorney General’s Office, Attorney General Raoul Sues Alternative Retail Electric Supplier for Deceptive and 
Unfair Business Practices, Jan. 16, 2025, available at https://illinoisattorneygeneral.gov/news/story/attorney-general-raoul-
sues-alternative-retail-electric-supplier-for-deceptive-and-unfair-business-practices. 
77 See David L. Noll and Luke P. Norris, Federal Rules of Private Enforcement, 108 Cornell L. Rev. 1639, 1641-1642 (2023). 
78 Santa Clara v. Superior Court, 50 Cal. 4th 35, 64, 235 P.3d 21, 40 (2010).  
79 See Definitized Contract No. DCCB-2023-F-0015, Outside Counsel for Power Design Matter, Office of the Washington 
D.C. Attorney General and Outten & Golden, Dec. 16, 2022, 
https://oagdc.app.box.com/s/d1c7si007c94dr3ns9k6dqon2vd9ddax.  
80 Mike Curley, Atty Fees Capped at 15% In $26B Opioid MDL Settlement, Law 360, August 9, 2021.  
81 Donald Cohen and Allen Mikaelian, The Privatization of Everything: How the Plunder of Public Goods Transformed America 
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Oakland City Attorney’s Office from 2015 through 2023 found that recoveries to the city, including abatement funds, 
penalties, and attorneys’ fees, far exceeded the cost of affirmative litigation attorneys. Phil Caruso, Beth Bovis, and Sree 
Kancherla, Oakland City Attorney’s affirmative litigation strategy has yielded significant return on investment for the people of 
Oakland, Kearney and Public Rights Project (Jan. 6, 2025).  
83 Cal. Gov’t Code § 11045 (2024). 
84 Wash. Rev. Code § 41.06.142 (2024). 
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87 Cal. Gov’t Code § 19130(b)(3) (2024). 
88 Minn. Stat. § 8.065 (2024); Office of the Attorney General for the District of Columbia, Guidelines for Contingency Fee 
Contracts, https://oag.dc.gov/sites/default/files/2018-02/Contingency-Procedures-Guidelines.pdf. 
89 State of New Jersey, Office of the Attorney General, Outside Counsel Guidelines, 
https://www.nj.gov/oag/law/pdf/rfqs/oag-dol-Outside-Counsel-Guidelines.pdf. 
90 State of New Jersey, Executive Order 157, Oct 19, 2009, available at https://nj.gov/infobank/circular/eojsc157.htm.  
91 State of New Jersey, Office of the Attorney General, Outside Counsel, https://www.njoag.gov/about/divisions-and-
offices/division-of-law-home/outside-counsel/.  
92 State of New Jersey, Office of the Attorney General, Approved Special Counsel Lists, 
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93 See Office of the West Virginia Attorney General, Outside Counsel Policy, 
https://ago.wv.gov/outsidecounsel/Documents/Outside%20Counsel%20Policy%20(Final%20-
%20July%2016,%202013).pdf.  
94 Michigan Department of Attorney General, Michigan AG Announces PFAS and Opioid Litigation Partners (Oct. 17, 2019), 
https://www.michigan.gov/ag/news/press-releases/2019/10/17/michigan-ag-announces-pfas-and-opioid-litigation-
partners. 
95 Id.  
96 Id.  
97 Id.  
98 See, e.g., D.C. Attorney General’s Office, Market Survey for Outside Legal Counsel, Survey DCCB-2024-S-0016, Jan. 29, 
2024, available at https://oag.dc.gov/sites/default/files/2024-01/DCCB-2024-S-0016%20Market%20Survey%20-
%20Outside%20Legal%20Counsel%20-%20Worker%20Misclassification.pdf, or D.C. Attorney General’s Office, Market 
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https://oag.dc.gov/sites/default/files/2026-03/Market%20Survey%20DCCB-2026-S-0006_0.pdf. 
99 Mississippi Attorney General webpage, “Consumer Protection,” “Outside Legal Counsel” tab, last visited January 18, 
2026, available at https://attorneygenerallynnfitch.com/divisions/consumer-protection/. 
100 New Jersey, for instance, prohibits the awarding of State contracts over $17,500 to business entities that have made or 
solicited certain political contributions within eighteen months preceding the negotiations for the contract. N.J. P.L. 2005, 
c. 51, codified at N.J.S.A. 19:44A‑20.13 et seq.  
101 New Mexico requires disclosure of all political contributions made in the two years preceding the date of submission by 
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102 American Tort Reform Association, Groups Urge Congressional Scrutiny of D.C. Attorney General’s Use of Private 
Attorneys (April 16, 2025), https://atra.org/dc-ag-private-attorney-use-concern/.  
103 See, e.g., State of New Jersey, Office of the Attorney General, Outside Counsel Guidelines at *2, 
https://www.nj.gov/oag/law/pdf/rfqs/oag-dol-Outside-Counsel-Guidelines.pdf. For more on conflict of interest issues, see 
Section F.2.c (“Are there potential conflicts of interest?”).   
104 E.g., Contingent Fee Contract for Legal Services, Office of the Nevada Attorney General and Eglet Prince, Aug. 9, 2021, p. 
16,  
https://ag.nv.gov/uploadedFiles/agnvgov/Content/Issues/Contingent%20Fee%20Contract%20for%20Legal%20Services%2
0re%20Opioid%20Investigation%20and%20Litigation.pdf. 
105 Special Assistant Attorney General Contract, PFAS Litigation, State of Michigan Department of the Attorney General and 
Fields PLLC, Sept. 27, 2019, https://www.michigan.gov/ag/-
/media/Project/Websites/AG/releases/2019/october/Michigan_PFAS_SAAG_Contract_signed_669097_7.pdf?rev=1f10652
b97a848deaf861c974155e226&hash=6A77E4BEFBD7047545FCEAD8432BD9D2. 
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107 State of New Jersey, Office of the Attorney General, Outside Counsel Guidelines, 
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another subsidiary unit will not necessarily create a conflict.” Letter from Attorney General Gurbir S. Grewal, State of New 
Jersey, to Matthew Platkin, Chief Counsel, Office of the Governor (May 15, 2019), https://www.nj.gov/oag/law/pdf/2019-
0515_Conflicts-Letter.pdf.  
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110 City of Chicago v. Purdue Pharma, 2015 WL 920719 at *5-6 (N.D. Ill. 2015) (rejecting a defendant’s due process 
challenge to a contingency-fee contract by pointing out that the contract between the City of Chicago and the private firm it 
had hired for opioid litigation contained the required Santa Clara language, and concluding solely on this basis that 
”[b]ecause the City retains control over the investigation and litigation of this case, its retention of Cohen does not violate 
defendants’ due process rights”). See also Am. Bankers Mgmt. Co., Inc. v. Heryford, 190 F. Supp. 3d 947, 957 (E.D. Cal. 
2016), aff'd, 885 F.3d 629 (9th Cir. 2018) (”The...question, then, is who controls the...Suit against ABMC...To answer this 
question, the court looks first at the contingency-fee agreement itself.”).   
111 Merck at 748-752. The court in Merck held that “[l]ack of involvement in the legwork of a case does not prove or even 
imply a lack of control,” and that it was possible to retain control of the litigation even during a phase of the litigation in 
which “the distance and complexity of the proceeding made it difficult for [the AG’s] office to take an active role in the 
litigation.”  
112 Merck at 744-746. The defendants in Merck attempted to show a lack of control based on deposition testimony of the 
lead government attorney in the litigation. Defendants argued that the deputy AG’s testimony indicated a lack of familiarity 
with the litigation; for instance, the Assistant Attorney General testified that her recollection of the MDL phase of the 
litigation was “fuzzy,” and that she could not recall whether expert witnesses had been retained in the litigation. This 
deposition took place over a year after the events in question, and the court rejected this argument from defendants, 
finding that the Assistant Attorney General’s testimony “demonstrated her general familiarity with the...litigation,” and that 
”[t]o the extent that her knowledge and recall are indicative of her control over the underlying litigation in this matter, 
[Assistant Attorney General] Natter demonstrated a sufficient familiarity with those proceedings.”  
113 Id. at 746-50. 
114 Id. Defendants argued that the fact that a rejection of a settlement offer was sent on outside counsel’s letterhead, 
without a signature from the AG’s office, indicated a lack of control. The court rejected this argument, pointing out that the 
AAG had testified that the rejection letter had been sent at the direction of her office. 
115 Am. Bankers Mgmt. Co., Inc. v. Heryford, 190 F. Supp. 3d 947, 958 (E.D. Cal. 2016), aff'd, 885 F.3d 629 (9th Cir. 2018). 
Defendants pointed to comments made by the district attorney in the case at a County Board of Supervisors characterizing 
the relationship with outside counsel as “a lot of upside with not a lot of downside.” Defendants also alleged that the DA 
had told a newspaper that because of the contingency-fee contract, prosecution of the suit would not ”interfere” with his 
caseload, and that because the suit was being ”handled by the law firms” it would not cost Trinity County any money; and 
further cited to the private law firm’s website, which stated that their focus in the contingency-fee public enforcement case 
was ”fully managing the litigation. The court concluded that ”[t]hese allegations do not support a finding that DA Heryford 
has ceded control of the UCL suit to [the private firm].”   
116 New Jersey’s Outside Counsel Guidelines, for example, specify that “[t]he State does not authorize outside counsel or 
vendors to comment publicly in any manner on any aspect of the State’s legal matters” and that “[t]he State does not 
permit outside counsel to advertise or promote their relationship with the State, other than by listing the State as a 
representative client.” State of New Jersey, Office of the Attorney General, Outside Counsel Guidelines at *9, 
https://www.nj.gov/oag/law/pdf/rfqs/oag-dol-Outside-Counsel-Guidelines.pdf.   
117 Among the other considerations indicating control or a lack thereof discussed above, the court in Merck stated that the 
setting of a clear strategic goal by the AG’s office in the case, and the achievement of that goal by outside counsel, were 
indicative of control, citing deposition testimony from the Assistant Attorney General that “we had one objective, which 
was to be remanded back to Franklin Circuit and outside counsel was authorized to take action consistent with that 
objective.” Id. at 751.  
118 Zach Despart, Texas Attorney General Ken Paxton is handing more of his office’s work to costly private lawyers, The Texas 
Tribune (July 24, 2025), https://www.texastribune.org/2025/07/24/ken-paxton-private-lawyers-texas-cases/. 
119 Eric Lipton, Lawyers Create Big Paydays By Coaxing Attorneys General to Sue, New York Times, Dec. 18, 2014, available 
at https://www.nytimes.com/2014/12/19/us/politics/lawyers-create-big-paydays-by-coaxing-attorneys-general-to-sue-
.html?unlocked_article_code=1.EVA.hXSY.95CG6enoK7GG&smid=url-share. 
120 Id. 
121 Russell Contreras, Attorney general unveils changes on hiring private lawyers, Associated Press, March 30, 2015.  
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